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1. INTRODUCTION

The following tables set out the Applicant’s responses to other parties’ submissions
to the Examining Authority (ExA) made at Deadline 6.
A response has not been provided for each individual submission or topic raised. The
responses have focused on issues thought to be of most assistance to the ExA and
the responded. Where points have been raised by various parties, the Applicant has
responded once, but the responses are applicable to all parties who have made the
same point.
The Applicant also does not seek to respond to all the points made where the
Applicant’s response is already contained within other submissions made since the
Application was accepted, save where it is thought helpful to repeat or cross refer to
the information contained in the previous documentation.
A number of the submissions made by Interested Parties at Deadline 6 contain
summaries of their oral submissions made at hearings and the post hearing notes
requested by the Examining Authority.  The Applicant has not provided a detailed
response to these submissions on the basis that its position was explained at the
hearings and is also documented in the Applicant’s hearing transcripts submitted in
advance of the hearings, the Applicant’s response to submissions made at open floor
hearings (REP6-061), the Applicant’s post hearing summaries of oral submissions
(REP6-062) and the Applicant’s post hearing notes (REP6-063). A separate
document provides the Applicant’s responses to those submissions made at
Deadline 6 and 6a which do not relate directly to the hearings (document reference
7.9.34).
Appendix A and Appendix B to this document set out the Applicant’s response to the
submission made on behalf of Mr Geoffery Carpenter and Mr Peter Carpenter on the
Scope of Proposed Authorised Development (REP6-135) and in relation Funding
(REP6-138) respectively.
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Para
No.

Summary of Deadline 6 Submission Applicant’s Response at Deadline 7

Agent of Change – Requested Clarification on WCC’s position
The revised paragraph 182 of the National Planning Policy Framework
(NPPF) states:
“Planning policies and decisions should ensure that new development
can be integrated effectively with existing businesses and community
facilities (such as places of worship, pubs, music venues and sports
clubs). Existing businesses and facilities should not have unreasonable
restrictions placed on them as a result of development permitted after
they were established. Where the operation of an existing business or
community facility could have a significant adverse effect on new
development (including changes of use) in its vicinity, the applicant (or
‘agent of change’) should be required to provide suitable mitigation
before the development has been completed.”
This is expanded within the associated Planning Guidance on noise
Paragraph: 010 Reference ID: 30-010-20190722
(https://www.gov.uk/guidance/noise--2).
This should provide the applicant with reassurance, not concern, that any
future development that could prejudice their operation would be
assessed in planning terms in accordance with the Agent of Change
principle. The Planning Authority would be required to ensure that any
proposals for sensitive receptors closer to the applicant’s site would not
therefore prejudice agreed operational parameters. The applicant is
therefore seeking planning controls via this DCO to negate a concern
that the NPPF already provides adequate controls and duties upon the
planning authority to prevent.
The Agent of Change principle is not part of a defense to proceedings in
statutory nuisance under the Environmental Protection Act 1990 (or in
common law nuisance) and it maybe that it is this that applicant is
referring to. However, it is considered that the argument of Agent of
Change is gaining traction within case law and although not a statutory
defense it does not mean it is not a material consideration, with the
concepts being part of a wider reinterpretation of what amounts to
reasonable use of land. The Agent of Change concept should therefore
assist in providing the applicant with a great confidence with regards to
their position with any such future actions. It certainly is not, in WCC’s
view, a reason to seek total exemption from allowing the Courts to judge
upon such matters.
Postscript: the Council will seek further discussions with the applicant to
seek a common position on this matter.

Please see the Applicant’s response to ExA Further Written Question N2.11.1 (document reference 7.4.3)
which confirms the Applicant’s position as to why the relevant paragraphs of Article 9 are appropriate, the
precedent set by many made DCOs, and the Applicant’s position in relation to the Agent of Change Principle
and why this does not assist.
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Para
No.

Summary of Deadline 6 Submission Applicant’s Response at Deadline 7

cross country route was considered in the context of the other routes
and the level of detail that any assessment considered.

Furthermore, the Applicant refers to its response provided at Deadline 6 (REP6-067) (within Table 2.1)
which sets out further detail in relation to the chronology and consideration of the route.
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Para
No.

Summary of Deadline 6 Submission Applicant’s Response at Deadline 7

providing examples of other licences where this condition is included, as
every licence is different and the MMO makes decisions on a case by
case basis. However, the MMO can confirm that where there is
considerable lag (3-5 years) or opportunity for contamination of material
to occur (spills, anthropogenic input etc.), additional sampling and
analysis are often required to ensure decisions made are still properly
supported.
A low-volume dredge/disposal can be discounted from repeat sediment
analysis when it falls under the 500 m³ exemption threshold. The
Applicant’s argument that a low-volume dredge (which is not under 500
m³) should be discounted from repeat sediment analysis on the basis
that it is low volume does therefore not follow. The purpose of repeat
sediment analysis is to ensure that decisions are not made using
outdated data so as to account for any changes or new inputs into the
surrounding environment. The OSPAR guidance gives a threshold for
repeat sediment analysis of 3 – 5 years, therefore the proposed
condition is already at the furthest end of the date range. Further,
contaminant levels obtained previously would have to have indicated
that the contamination was below the limit of detection or extremely low
for the repeat sediment analysis requirement to be considered for
removal.
In the MMO’s opinion, the contaminant levels presented do not fit these
criteria. It may be worth noting that this condition is not being
recommended for the offshore sediments the applicant plans to dredge.
The difference between the HDD location sediments and those offshore
is that certain assumptions can be made about the offshore sediments,
notably, that particle size data have confirmed that they are coarse in
nature. This is sufficient justification to remove the requirement for
repeat sediment analysis in those areas, and assumptions about the
likely risk to the marine environment can be appropriately made. The
proposed works at the HDD location and the sediments in that area are
the focus of the repeat analysis as they do not hold the same
assumptions and underlying justification as that of the material being
relocated offshore.
To reiterate comments made previously, the proposed condition is a
necessary part of a risk-based approach. Such an approach can be
changed according to local context or an individual project’s
components, however, sufficient justification and/or evidence must be
presented to warrant such a change. The MMO are not convinced that
the evidence that has been proposed for the HDD works is sufficient
justification to warrant such a change. All previous comments with
regard to this condition should be regarded. Whilst contaminant levels
did not preclude the material from disposal at sea at the time of the
original assessment, repeat sediment analysis will be considered if

The Applicant discussed this matter further with the MMO during a meeting held on the 13 January 20210
and continues to work with the MMO to agree the drafting of the DML condition with the MMO, without
prejudice to their position that one is not required, to inform the decision making of the Secretary of State.
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Para
No.

Summary of Deadline 6 Submission Applicant’s Response at Deadline 7

explanation as to what the applicant is trying to achieve through the
inclusion of this phrase and what is intended to be amended and varied.






















